NTSB Order No.
EM 106

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 23rd day of March, 1984
JAMES S. CGRACEY, Commandant United States Coast Cuard,
V.
ROBERT W LLI AM FCEDI SCH, Appel |l ant.
Docket No. ME-95

CPI Nl ON AND ORDER

The appel l ant chal l enges an April 6, 1983 decision of the Vice
Commandant (Appeal No. 2297) affirmng a 6 nonth suspension of his
merchant mariner's docunent (No. 537 408 707) ordered by
Adm ni strative Law Judge Roscoe H Wlkes on July 13, 1981
following an evidentiary hearing which was conpleted on June 22,
1981.! The suspension was prem sed on findings sustaining a charge
of m sconduct based on a specification alleging that appellant,
while in the service of the SS JOHN LYKES in the capacity of an
ordinary seaman, had constructive possession of 12.5 grans of
marijuana.? For the reasons that foll ow we have concluded that the
order o0s suspension nust be reversed because the evidence
underlying the specification against the appellant was taken in
violation of his constitutional right not to be subjected to an
unreasonabl e search and seizure.® See Conmandant v. Mbontgonery,
NTSB Order EM 87 (1981).

The record establishes that on the norning of May 9, 1980, a
"blitz" teamof sone ten Custons Service agents, apparently acting
wi t hout consent, warrant or information that there mght be
contraband on the JOHN LYKES, boarded the vessel, then noored at

! Copi es of the decisions of the Vice Comandant (acting by
del agtion and the | aw judge are attached.

2 Evidence of wongful possession of a narcotic drug is
sufficient to establish a charge of m sconduct under the Coast
Guard's regul ations. See 46 CFR 5. 03-3.

3 U.S. Const. Amend. 1V.



the port of Stockton, California, and undertook to search the
entire ship, including all crew stateroons, for contraband. * The
search of appellant's stateroom commenced while he apparently was
asleep in his bunk, led to the discovery under his pillow of
approxi mately 12.5 grans (or roughly three-sevenths of an ounce) of
mari j uana. Al t hough the Drug Enforcenent Agency, the Ofice of
| nvestigation of the United States Custons, and the Stockton Police
Depart nent subsequently declined to prosecute the matter, appell ant
was i mredi ately discharged from his enploynent on the JOHN LYKES
and paid a civil penalty of $50 to the Custons Service.
Subsequently, the Coast Guard, on Novenber 26, 1980, instituted
this proceeding to revoke his seaman docunent.?®

On appeal to the Commandant fromthe | aw judge's finding that
appellant was guilty, as charged, of msconduct, appellant by
counsel argued, anong other things, that the evidence obtained from
his stateroom should have been suppressed as the result of an
unconstitutional search and thus excluded from the hearing. The
Commandant, w thout ruling on the |awful ness of the search, 6
concl uded that in any even the evi dence was adm ssi bl e against the
appel | ant because, in the Commandant's view, the rule of |aw which
generally mandates exclusion of unlawfully seized evidence in
subsequent crimnal or civil proceedings did not require exclusion
of such evidence in this suspension/revocation proceeding. Vice

4 Appel l ant had joined the ship on April 22, 1980 in Taconma
Washi ngton. Fromthere it proceeded first to Long Beach and then
to San Francisco before stopping at Stockton.

5 In nost instances under the Coast Guard's regul ations,
revocation of a docunent is mandatory for drug rel ated m sconduct.
See 46 CFR 5.03-4. An exception, permtting and adm nistrative | aw
judge to enter an order "less than revocation,” is authorized in
cases involving marijuana where the |law judge," "is satisfied that
t he use, possession or association [with the drug], was the result
of experinmentation byu the person and that the person has submtted
satisfactory evidence that such use will not recur” (id.). The |aw
judge in this case exercised his discretion under the exception to
order a six-nonth outright suspension.

6 1n as much as the governnent has the burden of establishing
the justification for a warrantless search, see, e.g., U_S v.
Brock, 667 F.2d 13118 1317-18(1982), we nust view the Coast CQuard's
failure to rule on the question as a concession that the search was
unl awf ul .
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Commandant's decision at 3.7 The Commandant's concl usi on
essentially reflects his belief that application of the
exclusionary rule in this type of proceeding will not significantly
further the rule's primary goal to deter future unlawful conduct by
| aw enforcenent officials. For the reasons discussed bel ow we find
the Coast CGuard's position, at |least as to this case, unpersuasive
and not in accord with Board precedent or the current state of the
| aw.

The Board has tw ce addressed the adm ssibility of unlawfully
seized evidence in proceedings over which it exercises review
authority -- one aviation and one marine -- and has in each
i nstance wupheld application of the exclusionary rule. See
Adm ni strator v. Danielson, NISB Order EA-971 (1977) (precluding
use by FAA in certificate revocation proceeding of evidence
unl awful Iy seized by agents of the U S. Custons Ofice and Drug
Enforcenent Adm nistration) and NTSB Order EA-1044 (1977) (denying
reconsideration of Order EA-971) and Commandant v. Mont gonery, NTSB
EM 87 (1981) (precluding Coast Guard's use of evidence unlawfully
seized by U S. Custons agents in proceeding to revoke seaman's
docunent). In neither case, however, was the issue of deterrence
the focus of the Board's analysis. Wile the Board in Daniel son
did express the opinion that a deterrent effect would be realized
"since the Custons O fice and the Drug Enforcenent Adm nistration
[ woul d be] prevented from fully admnistering their acts agai nst
respondent” (Order EA-971 at 9), the Board's rejection of the
i nproperly seized evidence in that case clearly enbraced the view
than its adm ssion raised admni strative due process concerns. |d.
at 8. In Montgonery, wherein the exclusionary rule was applied on
the authority of Danielson, the deterrence elenent was again
mentioned as a justification for excluding the invalid evidence,
but it was not the subject of extended discussion in the context of
an appeal in which the Coast had not filed a brief.® Assum ng,
neverthel ess, for purpose of responding to the Coast GCuard's
contention that deterrence of future unlawful conduct by |aw
enforcenent officials is the only reason for excluding otherw se

" The Comuandant's opinion nakes no attenpt to distinguish
t his case from Commandant v. Mntgonery, supra, in which the Board
unequi vocal ly "recognized the applicability of the exclusionary
rule to the admnistrative hearings subject to our review on
appeal"” (id. at p.5); In fact, Montgonery is neither cited nor
di scussed in the Commandant's Decision. The Coast Guard on brief
here (p.2) asserts, nevertheless, that the Commandant gave the
Board' s decision in Mntgonery "careful consideration

8 Nor did the Coast Guard seek reconsideration of the Board's
ruling in Montgonery.
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probative evidence, we do not concur in the Coast CQuard' s view that
the deterrence purpose of the exclusionary rule is not served by
excl uding from Coast Guard proceedi ngs evidence unlawfully seized
by Custons Service officers.

Al t hough Dani el son suggested that an intra-sovereign use of
unl awful | y sei zed evi dence m ght never be adm ssible in proceedi ngs
before the Board, we recogni ze that sonme courts have concl uded t hat
such use is permssible, in a proceeding other than the one for
whi ch the evi dence had been seized, where no significant deterrent
effect would be achieved by its exclusion.® For exanple, such
evidence has been admtted in probation revocation proceedings
where the seizing officials did not have know edge they were
dealing with a probationer. See United States ex rel. Sperling v.
Fitzpatrick, 426 F.2d 1161 (2d Cr. 1970). Such cases generally
reflect the view that "the exclusionary rule can be properly and
beneficially applied in those civil proceedings where it has a
realistic prospect of achieving marginal deterrence." (TIirado v.
Comm ssioner of Internal Revenue, 689 F. 2d 307, 314 (2d Grr.
1982)). We find such reasoni ng persuasive.

The court in Tirado articulated a standard for analyzing
deterrence which in our judgnent dictates reversal of the
Conmandant's decision in this case.' Under that standard,
unl awful ly seized evidence would not be excluded "where the
evi dence was not seized with the participation or collusion of, or
in contenpl ation of use by, agents responsible for the proceeding
in which the evidence is presented" (Tirado v. CI.R , supra, 689
F.2d at 308). Because we believe that Custons agents are
chargeable, as a matter of law, with know edge that nerchant
mariners may have their |icense suspended or revoked by the Coast

°In United States v. Janis, 428 U S. 433 (1976), cited in
Dani el son, the Suprene Court upheld an instance of inter-sovereign
(i.e., federal-state) use of unlawfully seized evidence, but the
court did not resolve the validity of intra-sovereign usage such as
occurred in this case.

10 The Coast Quard brief relies heavily on the Second Grcuit's
decision in Tirado and United States v. Rea, 678 F. 2d 382 (2d G r.
1982). In fact, about three-quarters of the nine or so pages the
Coast Guard devotes to the exclusionary rule issue is extracted
directly, essentially verbatimthough with some m nor rearrangenent
and selective editing, fromthose two decisions. (The extracted
material is not, however, placed in quotes nor is the source of the
material indicated in any way.) On the other hand, the rationales
for the court's decision in Tirado is never adverted to in the
brief.
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Guard for drug-related offenses, the adm ssion of evidence of drug
possessi on these agents have obtained in Coast Guard disciplinary
proceedi ngs nust be deened to be anong the uses contenpl ated by
Custons agents in searching, lawfully or otherwise, mariner's
st at er oons.

The Custonms Service and the Coast Guard historically have
adm ni stered overl apping or coordinate authority with regard to
U S. shipping laws, collection of duties, apprehension of
contraband, and other matters involving the novenent of persons and
cargoes into and out of the country. Moreover, while Custons has
exercised its statutory authority in the area in a very limted
way, both the Coast CGuard and the Custons Service have, for nearly
a century, shared responsibility for the "general superintendence
of the commercial marine and nerchant seanmen of the United States”
(46 U.S.C. 82).%L |In sum the interests of the two agencies have
been so closely interrelated by law and in fact over the years that
it must be assunmed that excluding from Coast GQuard
suspensi on/revocati on proceedi ngs evidence unlawfully seized by
Custonms agents w Il produce "nmarginal deterrence” wthin the
meani ng of the decision in Tirado. W so find.

It follows fromthe foregoing that the Coast CGuard's use of
the evidence seized unlawfully be the Custons agents cannot be
sust ai ned.

ACCORDI NAY, IT IS ORDERED THAT:
1. The appellant's appeal is granted, and

2. The order inposing a six-noth suspension of appellant's
mer chant mariner's docunent is reversed.

GOLDVAN, Vice Chai rman, McADAMS, * and BURSLEY, Menbers of the
Board, concurred in the above opinion and order. ENGEN, Menber,
and BURNETT, Chairman, filed dissents. * The vote of Menber
McAdans was cast prior to his retirenment from the Board in
Decenber, 1983.

11 The recent codification of subtitle Il of Title 46, U S.
Code, appears to have led to a separate statenent of Coast Guard
authority (46 U S.C. 2103). However, Custons Service authority has
not been curtailed. Coast CGuard officers and petty officers are,
by virtue of 19 U S.C. 8140(i), "officers of the custons" and
"custons officers", at l|least for purposes of the Tariff Act of
1930. Custons officers may be authorized to perform functions
normal |y performed by Coast Cuard enployees. Title 46 U S. Code,

passim.
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Di ssenting Opinion of Menber Engen:

| respectfully dissent.

The Coast CGuard suspended Seanman Foedi sch's |icense. He had
marijuana in his possession. The fact that the DEA, Custons, and
the local police did not prosecute does not change the illegality
of Foedi sch's possession. They frequently do not prosecute where
smal | anounts of drugs are involved. Are we to condone the use of
marijuana by crewnenbers of a ship? Wuld ny fell ow Board Menbers
condone such use by a brakeman on a train? Search on a ship or
airplane can be viewed differently fromsearch in a building. The
| i cense suspension action by the USCG was, in ny view, appropriate,
and | would not vote other than to di sapprove the Opi nion and O der
as it is nowwitten. To approve the Opinion and O der would serve
only to water down the authority of the ship's captain, who is
responsi ble for the safety and good order and conduct on his ship,
and the USCG who is charged with regulatory responsibility.

BURNETT, Chairman, dissenting:

The Commandant determ ned that the exclusionary rule need not
be applied in this type of proceedi ng since excluding the evidence
woul d not significantly further the rule's primary goal to deter
unl awf ul conduct by | aw enforcenent officials. Because | agree
with that determnation, | would sustain the Coast Cuard's
suspensi on order.

As the majority acknowl edges and the Coast Guard points out,
nei t her Dani el son or Mintgonery focused on nor anal yzed the issue
of deterrence. | therefore do not believe those cases require that
we disregard the Commandant's judgnent that "the exclusion of
evi dence from a renedi al proceeding concerning fitness to remain
the holder of a nerchant mariner's license or docunent would not
serve to deter even a flagrantly unl awful Custons search" (Decision
at 6). Absent sone indication that the Commandant's appraisal is
unfounded, the Coast (CGuard's assertion that no "nmargina
deterrence” would be achieved in this case by excluding fromits
di sci plinary proceedi ng evidence sei zed by Custons agents does not
appear unreasonabl e. | would, therefore, permt the use of the
evidence in this proceeding, and | dissent from the majority's
refusal to do so.




